SECOND JUDICIAL DISTRICT COURT
COUNTY OF BERNALILLO
STATE OF NEW MEXICO

PATRICIA ROSAS LOPATEGUI,
CLIFTON R. BAIN, JAMES CASEY REED,
AURORA SANCHEZ, TERRY ASCHOM,
LAURA STOKES, and BRUCE BUSH,

Plaintiffs,
vs. No. CV 2005-00433

REBECCA VIGIL-GIRON, in her
capacity as Secretary of State,
MARY HERRERA, in her capacity
as Bernalillo County Clerk,

DAVE KUNKO, in his

capacity as Chavez County Clerk,
BARBARA CASTILLO, in her
capacity asa Colfax County Clerk,
RUBEN CEBALLOS, in his
capacity as Dona Ana County Clerk,
CAROL K. SLOAN, in her capacity
as McKinley County Clerk, J. FRED
VIGIL, in his capacity as Rio Arriba
County Clerk, FRAN HANHART,
in her capacity as San Juan County
Clerk, VALERIE ESPINOZA, in
her capacity as Santa Fe County
Clerk, AUDREY JARAMILLO, .
in her capacity as Socorro County
Clerk, JEANETTE G. RAEL, in

her capacity as Taos County Clerk,
and LINDA KAISER, in her
capacity as Torrance County Clerk,

Defendants.
MEMORANDUM IN SUPPORT OF PLAINTIFFS’ VERIFIED MOTION FOR

TEMPORARY RESTRAINING ORDER AND APPLICATION FOR PRELIMINARY
INJUNCTION



| 8 Introduction.

Plaintiffs, New Mexico voters, bring this emergency motion for temporary restraining
order because they have learned within the last few days that Defendant Secretary of State is
preparing to purchase and will imminently purchase voting machines that have a history of gross
unreliability and that do not comport with New Mexico’s mandatory, statutory requirements for
voting machines. Specifically, pursuant to the requirement in section 301(a) of the Help
America Vote Act (“HAVA?”), 42 U.S.C. § 15481, the Secretary of State is preparing, on behalf
of fourteen of New Mexico’s county clerks, to purchase one Sequoia AVC Edge voting machine
to provide a “disability accessible” voting machine for each precinct in their counties, and
intends to complete the purchase before the end of the year.

The purchase of these machines is unlawful under applicable New Mexico statutes and
their future use will violate New Mexico’s constitutional requirements for the conduct of
elections. Specifically, unless this Court temporarily restrains the Secretary of State and the
relevant county clerks, the Secretary of State (or the county clerks) will purchase voting
machines that (A) do not meet the mandatory statutory requirement of NMSA 1978, § 1-9-7.1,
that all new voting machines purchased after July 1, 2005 have the capability to provide a “voter
verifiable and auditable paper trail,” (see Point A of argument, below); (B) do not comply with
the New Mexico statutory requirement, set forth in NMSA 1978, § 1-9-2(A), that voting
machines meet the federal “HAVA” requirements (see Point B of argument, below), and; (C)
have a history of demonstrably unreliable vote recording and tallying, including numerous
instances of “vote-switching” and the loss of thousands of votes cast by New Mexico citizens.
These notorious def(;cts in these notorious voting machines, coupled with these machines’

inability to produce voter verifiable, auditable results, establishes that, in addition to violating



recently-enacted New Mexico statutes, the purchase and use of these machines will clearly and
materially violate New Mexico’s constitutional requirements regarding the conduct of elections
and the protection of the voting franchise of New Mexico’s citizens. See Point C of argument,
below.

In short, at a time when Plaintiffs and most other members of the public are disgusted and
discouraged by the chaos in New Mexico elections resulting from unverifiable and demonstrably
unreliable “black box™ voting, Defendant Secretary of State and the relevant clerks are preparing
to purchase hundreds of the very‘voting machines that, in addition to being proscribed by statute,
have given “black box” voting its deservedly bad name. Indeed, it is a mystery why the
Secretary of State and various county clerks are intent on purchasing voting machines that have
‘been the source of spectacular problems in the past and that the Legislature has forbidden them
to buy.

II. Factual Background And Summary of Affidavits Submitted In Support Of
Plaintiffs’ Motion.

A. The lawsuit.

Plaintiffs, eight New Mexico voters, filed this action on January 14, 2005. Their
complaint seeks an order enjoining the use in New Mexico of the types of electronic voting
devices used in the 2004 presidential election that malfunctioned and/or produced demonstrably
incorrect tallies of the ballots cast. The Secretary of State and the county clerks of eleven
counties are named as defendants in their official capacities.

One of the voting systems challenged in the action, the Sequoia AVC Edge Direct
Recording Electronic (DRE) touch-screen voting system, was used for early voting in the

November 2004 election by several of the defendant counties, including Bernalillo County and



Santa Fe County. The Sequoia AVC Edge voting machines were plagued by serious
malfunctions in the election, which are detailed below.

B. The planned voting machine purchase by the Secretary of State.

The Secretary of State is poised, before January 1, 2006, to spend millions of dollars in
one-time funds allocated to the State of New Mexico under HAVA to purchase hundreds of the
problem-plagued Sequoia AVC Edge DRE voting machines. The machines would be used by
fourteen of the state’s counties. New Mexico’s other nineteen counties have opted to satisfy the
HAVA disability access requirement by acquiring an Automark ballot marking device and ballot
optical scanner for each precinct. The Automark/optical scanner solution, which the Secretary of
State has certified, is fully accessible by disabled voters, prints a voter verifiable paper ballot that
is fully auditable and recountable, and is more cost-effective than the Sequoia Edge DRE. (See
Ex. G, David L. Dill Aff. 99 32, 34-37.)

C. The lack of required printers on the Sequoia AVC Edge DRE voting
machine.

Contrary to the requireﬁlent in New Mexico Election Code, section 1-9-7.1(A), the model
of the Sequoia Edge voting machine that the Secretary of State intends to purchase is not
equipped with a printer capable of producing a voter verifiable paper record of each person’s
votes. According to Stephen Fettig, a member of Verified Voting New Mexico and United
Voters of New Mexico:

On December 15, 2005, I telephoned Ernest Marquez, the Director of Elections in
the Office of the Secretary of State of New Mexico. I asked him for the National
Association of State Election Directors (NASED) qualification number of the
Sequoia Edge DRE voting machine that the state is planning to purchase to meet
the HAVA requirement for one disability accessible voting machine in each
polling place. Issuance of a NASED number indicates that a voting system meets
voluntary federal voting system standards (which do not include the mandatory
disability access provisions of the Help America Vote Act of 2002 (HAVA).)
New Mexico law requires that any voting system certified for use in New Mexico
elections have a NASED qualification number.



Mr. Marquez gave me the NASED number "010203-4" with a date of April, 2004
for the Edge DRE voting machines the state plans to purchase. This NASED
number corresponds to a three-year old model of the Edge DRE voting machine,
certified to 1990 voluntary federal standards rather than the current 2002
standards. This three-year old model was listed on the January 3, 2003 NASED
list of certified voting systems and has no printer for voter verifiable paper
records.

The current list of NASED qualified voting machines, dated November 18, 2005,
does not show that three-year old model of the Edge has passed federal testing
and received a NASED qualification number for use with a printer added for voter
verifiable paper records. Thus, it appears that the model of the Sequoia Edge
DRE voting machine that the state is about to purchase not only lacks a printer for
voter verifiable printer records but may not be upgraded or retrofitted by adding a
printer that would be qualified by NASED.

(Ex. A, Stephen Fettig Aff. ] 2-4.)

In addition to violating state law, the lack of voter verifiable paper record printers on the
Sequoia Edges New Mexico plans to purchase raise serious concerns about the reliability of
elections results obtained using these machines:

Without voter-verified paper records, there is no effective way to audit the
recording of votes by the machines. Inaccuracies and tampering may go
undetected. If election results are suspicious, it will not be possible to check
them, because there will be no independent records. If the results from a machine
are obviously wrong, it will not be possible to obtain the correct total by
conducting a manual count. Even when election results are accurate, their
legitimacy will be undermined because there will be no way to know that they are
accurate.

- (Ex. G, David Dill Aff. §22.) David L. Dill, Professor of Computer Science and Electrical
Engineering at Stanford University has received the highest national honors in his field and is a
nationally recognized authority on electronic voting systems. In Professor Dill’s opinion,

Sequoia AVC Edge DRE touch-screen voting machines that are not equipped with a certified



printer capable of producing a voter verifiable paper record are not sufficiently accurate and
secure to reliably record and tally the votes of New Mexico’é citizens.! (Id., T91)

By contrast, the nineteen counties that selected the Automark vote marking device with
precinct-based optical scanner will be in full compliance with the voter verifiable paper record
requirement. The Automark device offers multiple user interfaces by which disabled voters can
instruct the machine to print their Qote selections on a paper ballot, which is then counted by an
optical scanner. (Ex. G, David Dill Aff. § 32.) Because the ballot itself is recorded on paper, no
separate printer is necessary to satisfy the statutory requirement for a voter verifiable paper |
record. Elections conducted on the Automark/optical scanner system are fully auditable. The
cost of the Automark/optical scanner alternative compares favorably to that of the Sequoia Edge
equipped with a printer for voter verifiable paper records. (Id. at § 34-37.)

D. Failure of the Sequoia AVC Edge DRE to provide disability access.

The ostensible purpose of the Defendant Secretary of State’s purchase of Sequoia AVC
Edge DREs is to satisfy a federal HAV A requirement, effective January 1, 2006, that each
precinct have at least one voting system that is accessible for disabled voters. 42 U.S.C. §
15481(a)(3). In fact, the Sequoia AVC Edge DRE is not accessible at all by a large portion of
disabled voters. (Ex. B, Noel Runyan Aff. 9 1, 10-19, 22, 23.)

Noel Runyan is an expert in development of access technology for persons with
disabilities. A graduate of the University of New Mexico with a BS in Electrical Engineering

and Computer Science, he has over thirty-six years of experience with microprocessors, digital

! Furthermore, addition of a printer for voter-verifiable paper records would by no means cure the Sequoia Edge’s
serious deficiencies. For example, a Sequoia company demonstration of the Edge printer for the office of the
California Secretary of State in 2004 revealed that the printer output and the electronic record of votes inside the
Edge did not match. This failure was especially troubling because the problem occurred only when votes were cast
in Spanish. Accounts of the failed Sequoia Edge printer demonstration can be viewed at
http://www.wired.com/news/evote/0,2645,64569,00.html?tw=wn_tophead_2.



